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I. Argument 

Respondent’s Motion for Partial Summary Judgment (“Motion”) is flawed in numerous 

ways.  Most problematically, the Motion represents a perpetuation of Respondent’s faulty view 

of this case and the relevant Illinois state laws and regulations.  Notably, Respondent’s Motion 

neglects to address the core issue of liability, which is consistent with Respondent’s forthright 

acknowledgment throughout this case that its use of unlined impoundments for storage and 

disposal of coal ash has caused exceedances of state groundwater standards.  Instead, 

Respondent uses its motion to re-litigate legal questions that the Board has already rejected when 

Respondent filed a Motion to Dismiss in this proceeding, thereby ignoring the Board’s previous 

ruling.  In so doing, it has misconstrued not only the First Amended Complaint but also the 

interplay between this case and current and forthcoming coal ash laws and regulations.  

Respondent has done so while offering virtually no citations to undisputed facts to support its 

claims.  

II. Recent Legal and Regulatory Developments in Illinois and the Federal Rules Do 
Not Supersede Remedies Available to Complainants in This Case. 
 

 One of Respondent’s main arguments centers on the idea that this case should not 

proceed to remedy phase or hearings because the process at that phase should be governed by 

either state or federal rules.  Resp’t Mot. for Partial Summ. J. at 10-13 (Jan. 29, 2020) (“Resp’t 

Mot.”).  The Federal CCR rules, Senate Bill 9, and the IEPA’s draft state rules do not obviate the 

need for the remedy phase or hearings in this action because (a) rulemakings generally do not 

supersede enforcement actions already underway, but rather are inherently different processes 

with distinct aims; (b) there are numerous mechanisms to ensure that any remedy or relief 

granted in this case will not conflict with whatever the final rules may require; and (c) IEPA’s 
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draft rules have not yet even been proposed to the Board, will not be finalized for more than a 

year, and are still being actively debated, such that their final requirements are still uncertain.  

 In general, rulemakings do not supersede enforcement actions.  Rulemakings are 

forward-looking, and in the case of the federal and state coal ash rulemakings, regulate future use 

of surface impoundments.  Enforcement actions, including this action before the Board, are 

backward looking, addressing violations that have already occurred.  Indeed, the Board has noted 

this very point the last time it was faced with the question of whether the Agency’s previous coal 

ash rulemaking (R14-10) should supersede an enforcement action involving claims similar to the 

present case—coal ash violations of the groundwater standards.  Sierra Club v. Midwest 

Generation (“MWGen”), PCB 13-15, 2014 WL 1630316, at *13 (IPCB Apr. 17, 2014) (“The 

Board notes that rulemakings and enforcement actions are entirely distinct proceedings with 

different aims.  Rulemakings are forward-looking and impose future obligations, 

while enforcement actions concern alleged past or ongoing violations and the proper remedies to 

redress proven violations.”).  Further, IEPA’s Draft Rule is clear that it does not displace 

enforcement actions.  Under IEPA’s Draft Rule, exceedances of groundwater quality standards 

could still subject an owner/operator to an enforcement action.  “[F]ailure to comply with the Act 

or regulations promulgated under the Act shall be grounds for enforcement action as provided in 

the Act.”  IEPA, Standards for the Disposal of Coal Combustion Residuals in Surface 

Impoundments, Draft Rule § 845.210(f) (Dec. 2019) (“IEPA Draft Rule”) (provided as 

Attachment 1).   

 The Federal CCR rule and pending state rulemaking likewise do not pose a risk of 

inconsistencies between any relief awarded here and the requirements of those rules.  There are 

numerous mechanisms built into both rules and the current board process to avoid such 
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inconsistencies among the different outcomes.  Neither IEPA’s Draft Rule nor the Federal CCR 

Rule mandate specific corrective action measures, and therefore pose no direct conflict with any 

relief the Board may order in this case.  First, the state rulemaking is simply a codification of a 

process to be used (similar to the current CCA process) and does not mandate any specific 

outcomes.  IEPA’s Draft Rule instead provides for a plan for monitoring groundwater 

contamination at the sites (which CWLP is already doing), as well as an “assessment of 

corrective measures” and a “selection of remedy” should groundwater contamination be found. 

See, e.g., IEPA Draft Rule § 845.650 (requiring a groundwater monitoring program), 

§ 845.710(b) (“Before selecting a closure method, the owner or operator of each CCR surface 

impoundment must complete a closure alternatives analysis.”); § 845.660 (describing the process 

of assessing various corrective measures and selection of a remedy).  Similarly, the Federal Rule 

does not mandate outcomes but also codifies a process that also includes groundwater 

monitoring, a corrective measures assessment for contamination, and selection of a remedy.  See, 

e.g., 40 C.F.R. § 257.96 (providing for an assessment of corrective measures), § 257.97 (“Based 

on the results of the corrective measures assessment conducted under § 257.96, the owner or 

operator must, as soon as feasible, select a remedy . . .”).  Again, the Board noted this point in 

Sierra Club v. Midwest Generation.  

There is nothing in either rulemaking proposal that would prevent the Board from 
ordering tailored remedial measures if complainants establish the violations 
alleged in this action. Thus, regardless of the end result of the federal and state 
rulemakings, neither can be expected to obviate this proceeding or render any 
aspect of it moot.  
 

Sierra Club v. MWGen, PCB 13-15, 2014 WL 1630316, at *13. 

 Further, the requirements of the state coal ash rules when finalized are still uncertain and 

it will probably be more than a year before the rules take effect.  Those rules have been shared 

Electronic Filing: Received, Clerk's Office 02/13/2020



4 
 

publicly only in draft form from IEPA, and have not yet even been proposed before the Board.  

As a result, those rules are not part of a formal rulemaking.  Rules are rarely adopted in precisely 

the same form as they were initially drafted, and with the complexities of coal ash regulation and 

the high level of public attention focused on the issue, it is expected that changes will be made to 

IEPA’s draft rules between now and the Board’s adoption of coal ash rules in final form.  

Further, the finalization of those rules is more than a year away.  The Coal Ash Pollution 

Prevention Act does not require the final rules to be adopted until March of 2021, more than a 

year from now.  415 ILCS 5/22.59(g).  In the meantime, CWLP’s coal ash ponds are causing 

groundwater contamination now, an environmental harm that can and should be curtailed before 

March of 2021.    

Respondent’s claims as to participation in the State’s coal ash rulemaking before this 

Board in 2013-14 are inaccurate and also don’t alter the legal effect of these prior rulemakings 

on this proceeding.  Referring to the previous coal ash rulemaking in Illinois, R14-10, 

Respondent states that “[b]oth parties to this matter were participants in that proceeding until the 

Record closed in March of 2017.”  Resp’t Mot. at 5 (citing In re Coal Combustion Waste Ash 

Ponds and Surface Impoundments at Power Generating Facilities, R14-10 (Oct. 28, 2013)).  But 

in so stating, Respondent ignores the fact that there are three Complainants (not one) and four 

interested parties to this proceeding (not two).  Further, only two of the three Complainants were 

interested parties to the previous coal ash rulemaking.1  Respondent appears to have disregarded 

the NAACP because the NAACP was not a participant in the previous coal ash rulemaking. 

Complainants, thus, dispute Respondent’s claims as to the overlap of participants in this 

proceeding compared to R14-10. 
                                                 
1 See In re Coal Combustion Waste Ash Ponds and Surface Impoundments at Power Generating Facilities, R14-10, 
Service List, available at https://pcb.illinois.gov/Cases/GetCaseDetailsById?caseId=14705 (last visited Feb. 7, 
2020).   
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Finally, Complainants note that the Board has already addressed the question of whether 

the Federal CCR rule obviates the need for this proceeding.  Sierra Club v. Springfield, PCB 18-

11, 2017 WL 6757572, at *6 (IPCB Dec. 21, 2017).  At that time, CWLP argued that the 

proceeding was premature and a frivolous abuse of the Board’s limited resources in light of the 

Federal CCR rule.  Id. 2 The Board has already held in this very proceeding that  

CWLP does not . . . identify any provision of the Act, Board rules, or other laws 
that supports [its] claims. Nor does CWLP argue that the complaint asks the 
Board to enforce any federal regulations or make any determinations on matters 
preempted by federal law or otherwise outside of the Board’s authority.  
 

Id.  Furthermore, in Sierra Club v. Midwest Generation, the Board has indicated that a 

prospective rulemaking should not form the basis of a stay of an enforcement proceeding.  “The 

Board finds that staying this proceeding pending the outcome of the rulemakings would 

unnecessarily delay resolution of this action.”  Sierra Club v. MWGen, PCB 13-15, 2014 WL 

1630316, at *14.  That was merely a stay of proceedings as opposed to a summary judgment 

decision that would be dispositive of the whole question of remedy.  If the early stages of a 

rulemaking, and the speculative outcomes of such a rulemaking, should not form the basis of a 

stay of proceedings, they surely should not from the basis of a grant of summary judgment.  

“[N]either the state nor federal proposed rulemaking would obviate this proceeding, and the 

Board sees no reason to hold up this proceeding pending the conclusion of rulemaking 

proceedings that, whenever completed, cannot be expected to moot this case.”  Id.  Similarly, in 

the present case, neither the State nor Federal Rules bar this enforcement action.  Thus, there is 

no reason for the Board to grant summary judgment to CWLP when federal and state rules do 

not moot this case.   

                                                 
2 Ironically, it is CWLP that is causing the Board a duplicative waste of resources by raising this question a second 
time when the Board has already addressed this question earlier in this proceeding.    
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Respondent’s citation to Midwest Generation’s petition for an adjusted standard and the 

Board’s grant of a stay in that case based upon the Public Act 101-171, the Coal Ash Pollution 

Prevention Act, Resp’t Mot. at 10-11, is inapposite because that proceeding is not analogous to 

this case.  Enforcement actions and adjusted standard proceedings are not “similar cases,” as 

Respondent Claims.  Id. at 10.  Rather, adjusted standard proceedings are those proceedings 

where  

[a]fter adopting a regulation of general applicability, the Board may grant, in a 
subsequent adjudicatory determination, an adjusted standard for persons who can 
justify such an adjustment consistent with subsection (a) of Section 27 of this Act. 
In granting such adjusted standards, the Board may impose such conditions as 
may be necessary to accomplish the purposes of this Act. 
 

415 ILCS 5/28.1.  Enforcement actions are “proceedings before the Board concerning complaints 

alleging violations of the Act, regulations, and orders of the Board under Section 31 of the Act.”  

35 Ill. Admin. Code § 103.100(a).  Further, “[e]nforcement proceedings may be initiated by any 

person against any person allegedly violating the Act, any rule or regulation adopted under the 

Act, any permit or term or condition of a permit, or any Board order.”  35 Ill. Admin. Code § 

103.106 (emphasis omitted).  As such, enforcement actions are adversarial in nature while 

adjusted standards are not necessarily.  Also, enforcement actions present more of a concern 

regarding delay than adjusted standards, since violations are being adjudicated and may be 

ongoing.  Finally, in adjusted standard proceedings like In re Midwest Generation in which the 

party seeking the stay is also the petitioner seeking the adjusted standard, there is virtually no 

concern regarding delay.  AS 19-1, slip op. at 1 (Oct. 3, 2019).  For these reasons, In re Midwest 

Generation is not at all analogous to the present case and the grant of a stay based on the State 

Rulemaking is irrelevant.  Id. 
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III. Complainants’ Requested Remedies Fall Within the Range of Relief for Which 
the Board Has Statutory Authority. 
 

Respondent also spends much of its brief arguing that the relief Complainants seek is 

beyond the Board’s statutory authority.  Resp’t Mot. at 3-4.  Respondent is incorrect: 

Complainants do not seek an injunction as Respondent argues, and as a result, Respondent’s 

cases regarding injunctions are completely distinguishable from the present case.  Also, the relief 

that Complainants seek is well within the Board’s statutory authority and completely consistent 

with the Act.  

Addressing the first argument first: Respondent argues that the remedy “Complainants 

seek is for this Board to issue a mandatory injunction ordering and directing the manner and 

means by which such closure should occur.”  Resp’t Mot. at 1.  But Complainants have not asked 

for an injunction: they seek a cease and desist order, together with other appropriate remedies 

within the Board’s authority.  Complainants’ First Am. Compl. at 16 (Apr. 19, 2019).  In the 

request for relief, Complainants have asked that the Board conclude that there are violations of 

the Act, impose penalties, issue an order, and grant such other relief as the Board deems just and 

proper.  Id.  More specifically, Complainants request that the Board order Respondent to: “i. 

Cease and desist from causing or threatening to cause water pollution, ii. Modify its coal ash and 

coal combustion waste disposal and storage practices so as to avoid future groundwater 

contamination, [and] iii. Remediate the contaminated groundwater so that it meets applicable 

Illinois Groundwater Quality Standards (GQSs).”  Id.  The case law cited by Respondent doesn’t 

govern because at issue in those cases was (1) whether the Board had the authority to enforce a 

State court order or (2) the complaint’s verbatim request for an injunction from the Board.  

Janson v. Ill. Pollution Control Bd., 69 Ill. App. 3d 324, 328, 387 N.E.2d 404, 408 (1979); Clean 
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the Uniform Co.-Highland v. Aramark Uniform & Career Apparel, Inc., PCB 03-21, 2002 WL 

31545663, at *1-2 (IPCB Nov. 7, 2002).  

In Janson, the Court was addressing the question of priority of jurisdiction of two 

separate cases.  69 Ill. App. 3d at 328.  One case was before the Board and the second case in 

state court “was essentially one involving the contempt power of the circuit court to enforce the 

court approved stipulation.”  Id.  The court examined the question of whether the second case 

should have been brought before the Board.  “The Pollution Control Board has no authority to 

adjudicate the issue of petitioner's violation of the stipulation approved by the circuit court 

action.  The Board has no authority to issue or enforce injunctive relief as requested in the circuit 

court or to punish for civil contempt.”  Id.  Thus, the Court’s statements regarding the PCB’s 

authority to issue injunctive relief were focused on injunctive relief related to a violation of a 

stipulation from a prior court action.  This is wholly unrelated to the Board’s authority to fashion 

an appropriate remedy in a final order in the present enforcement action.  

Similarly, the second case cited by Respondent, Clean the Uniform v. Aramark, is also 

completely distinguishable.  PCB 03-21, 2002 WL 31545663, at *1-2.  In that case, the 

Complainant was literally seeking injunctive relief.  Id. at *2.  “[T]he complaint seeks both cost 

recovery and ‘injunctive’ relief.  Comp. at 1.  The Board is not authorized to grant injunctive 

relief (415 ILCS 5/43 (2000)) and that portion of the complaint is stricken.”  Id.  Again, the facts 

in Clean the Uniform are distinguishable from the present case because the complaint literally 

sought injunctive relief, which the Board is not authorized to grant.  In the present case, 

Complainants do not seek injunctive relief but a cease and desist from violations of the Illinois 

Environmental Protection Act (the “Act”) and regulations and other appropriate remedies.  

Neither of the holdings in Janson or Clean the Uniform applies to the present case, and 
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Respondent’s claim that Complainants are seeking injunctive relief that the Board cannot grant is 

false.   

Second, Respondent argues that “[w]hile the Board may order a Respondent to cease and 

desist from violations of the Act, the Board authority does not extend to the imposition of the 

relief requested by Complainants to order modification of coal ash practice or to order a plan of 

remediation of contaminated groundwater.”  Resp’t Mot. at 3-4.  Respondent, again, is incorrect.  

The Complaint seeks (1) a cease and desist from causing water pollution; (2) a modification of 

CWLP’s coal ash storage and disposal practices in order to stop causing groundwater 

exceedances; and (3) remediation of groundwater contamination.  Complainants’ First Am. 

Compl. at 16.  This relief is within the Board’s statutory authority and completely consistent with 

the Act.  Section 33(a) gives the Board the authority to “issue and enter such final order” it 

deems “appropriate under the circumstances.”  415 ILCS 5/33(a).  The Board “order may include 

a direction to cease and desist from violations of this Act, [and] any rule or regulation adopted 

under this Act.”  415 ILCS 5/33(b).  This grant of authority gives the Board “wide discretion in 

fashioning a remedy.”  Sierra Club v. MWGen, PCB 13-15, 2014 WL 1630316, at *15 (quoting 

Roti v. LTD Commodities, 355 Ill. App. 3d 1039, 1053, 823 N.E.2d 636, 647 (2005); see also 

Discovery S. Grp., Ltd. v. Pollution Control Bd., 275 Ill. App. 3d 547, 557-61, 656 N.E.2d 51, 

58-61 (1995) (upholding Board decision requiring outdoor amphitheater to conduct sound 

monitoring and meet sound level restrictions tailored to theater)); see also Finley v. IFCO ICS-

Chicago, Inc., PCB 02-208, 2002 WL 1876193, at *9 (IPCB Aug. 8, 2002) (holding that Board’s 

authority is not limited to just cease and desist order, but other relief as the Board deems 

appropriate and penalties).  
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The Roti case provides a good example of the Board’s “wide discretion in fashioning a 

remedy.”  Roti, 355 Ill. App. 3d at 1053.  In Roti, the court held that the remedies ordered by the 

Board—ceasing nighttime operations and disconnecting the back-up beeper on a tractor, or, 

alternatively, building a noise wall—were permissible.  Id. at 1053-54.  Similarly, in the present 

case, should the Board determine that closure of the ash ponds is an appropriate remedy and 

orders the “means and manner through which CWLP proceeds with” closure (Resp’t Mot. at 1), 

it would be similar to the Board remedies in Roti and within the Board’s statutory authority.   

Another case providing a strong analogy to the present case is People v. Jersey 

Sanitation.  PCB 97-2, 2005 WL 1496953, at *3 (IPCB June 16, 2005).  In Jersey Sanitation, the 

Board pointed out that “Section 33(a) of the Act gives the Board broad discretion in matters of 

remedy by authorizing it to enter ‘such final order . . . as it shall deem appropriate under the 

circumstances.’”  Id. at *3.  The Board ordered Jersey Sanitation to comply with requirements in 

its existing permit and also to conduct groundwater sampling and an assessment plan.  “In an 

enforcement proceeding the Board may order the submission of a program or order further 

hearings to develop one.”  Id.  (citing Currie, David, Enforcement Under the Illinois Pollution 

Law, Nw. U. L. Rev., Vol. 70, No. 3 (1976); citing EPA v. Champaign, PCB 71-51C (Sept. 16, 

1971) (“requiring respondent to report regarding the condition of the water body and steps taken 

to mitigate pollution and to report on a program for the policing and improving the water quality 

of the water body”); rev’d in part on other grounds, City of Champaign v. Envtl. Prot. Agency, 

12 Ill. App. 3d 720; 299 N.E.2d 28 (1973)).  “[O]rdering Jersey Sanitation to complete 

groundwater monitoring as provided in its permit is not outside of the Board’s authority because 

is an exercise of the Board’s power to order compliance.”  Jersey Sanitation, PCB 97-2, 2005 

WL 1496953, at *4.  The alternatives analysis that Complainant’s expert Mark Hutson 
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recommended,3 falls within the scope of the “submission of a program” that the Board held was 

a permissible part of the remedy in Jersey Sanitation.  PCB 97-2, 2005 WL 1496953, at *3.    

  Respondent’s factual claim that “Complainants purport to dictate the means and manner 

through which CWLP proceeds with its stated intent to close its unlined ash ponds,” (Resp’t 

Mot. at 1) is also unsupported by the facts.  Respondent also claims that the “City has committed 

publicly for some time that it plans to close its unlined ash ponds.”  Id. at 11.  First, there are no 

citations to the record to support these statements.  A summary judgment motion must be 

supported with adequate citations to the record.  Brickyard Disposal & Recycling, Inc. v. Ill. 

Envtl. Prot. Agency, PCB 16-66, 2016 WL 6901282, at *4 (IPCB Nov. 17, 2016).  Second, the 

Complaint does not seek closure in its request for relief.  Complainants’ First Am. Compl. at 16.  

Third, while Mr. Hutson identifies closure as an option in his discussion of a range of remedies, 

he does not advocate for any specific remedy.  Supplemental Expert Report of Mark A. Hutson, 

PG at 23-30 (Mar. 26, 2019) (“Hutson Suppl. Expert Report”).  Instead, he recommends that the 

selection of a remedy should be conducted through a process that provides a “detailed analysis of 

alternatives . . .  to evaluate the range of options and make a final selection.”  Hutson Rebuttal at 

11 (quoted in Resp’t Mot. at 3, 12).  Consequently, Respondent’s claim that Complainants seek 

to dictate the means and manner through which CWLP closes its ash ponds is disputed.  Contrary 

to Respondent’s claim, this is a genuine issue of material fact.  35 Ill. Admin. Code §§ 

101.516(a), 101.202; Brickyard Disposal & Recycling, Inc., v. Ill. Envtl. Prot. Agency, PCB 16-

66, 2016 WL 5373592, at *3 (IPCB Sept. 16, 2016); City of Quincy v. Ill. Envtl. Prot. Agency, 

PCB 08-86, 2010 WL 2547531 (IPCB June 17, 2010). 

Respondent also argues that the need for further fact finding on remedy and statements by 

Complainants’ expert indicate that dispositive motions and proceedings to hearings are 
                                                 
3 See Rebuttal Report of Mark A. Hutson, PG at 11 (June 27, 2019) (“Hutson Rebuttal”). 
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premature in this matter.  Resp’t Mot. at 3, 12 (“[N]either [Complainants’ Expert] nor the 

Complainants are in a position to recommend any specific remedy without further fact finding.”). 

Again, Respondent is incorrect.  The Board has found fact finding as part of a remedy to be 

appropriate and permissible part of the relief in a Board Order.  Specifically, “[i]n an 

enforcement proceeding the Board may order . . .  further hearings to develop [a program].” 

Jersey Sanitation, PCB 97-2, 2005 WL 1496953, at *3 (citing Currie, David, Enforcement Under 

the Illinois Pollution Law, Nw. U. L. Rev., Vol. 70, No. 3 (1976); citing EPA v. Champaign, 

PCB 71-51C (“requiring respondent to report regarding the condition of the water body and steps 

taken to mitigate pollution and to report on a program for the policing and improving the water 

quality of the water body”); rev’d in part on other grounds, City of Champaign, 12 Ill. App. 3d 

720).  Hutson Rebuttal at 11.  As indicated by the Board’s holdings in Jersey Sanitation and EPA 

v. Champaign, it is within the Board’s authority to order the alternatives analysis that 

Complainants’ expert recommends and hearings to select a remedy in the present case.  

Complainants’ summary judgment motion on liability and any subsequent hearings to either 

develop a remedy or identify a remedy are not premature.    

IV. The Board Would Not Be Engaged in an Improper Rulemaking If It Ordered 
Complainants’ Requested Relief.   
 

Respondent also argues that the Board would be improperly engaged in a rulemaking if it 

identified a procedure to close CWLP’s ash ponds because the IEPA has been directed to 

propose rules to close ash impoundments.  Resp’t Mot. at 4.  Respondent argues that “the Board 

is without statutory authority to proceed with rulemaking without the advice of the EPA.”  Id. 

(emphasis omitted).   But just because the IEPA has been directed by the legislature to develop 

rules to close ash impoundments does not mean that the Board would be engaged in a 

rulemaking if it identified a procedure for closing ponds at CWLP.  The distinction between a 
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rulemaking and an adjudicatory action is not based on subject matter but on whether the agency 

is making a statement of general applicability.  The Illinois Administrative Procedure Act 

(“APA”) defines the term “rule” in part as an “agency statement of general applicability that 

implements, applies, interprets, or prescribes law or policy . . . ” 5 ILCS 100/1-70.  On the other 

hand, an agency is not engaged in a rulemaking when it conducts an “adjudicatory proceeding” 

making a determination as to “individual legal rights, duties, or privileges.”  5 ILCS 100/1-30.  

In Discovery South Group, the Court held that the Board's final order requiring three years of 

monitoring and company compliance with existing noise regulations was within “the Board's 

power to order compliance .”  275 Ill. App. 3d at 560.  The court relied on the APA definition of 

rule when it concluded that if the remedy imposed by the PCB is “not a new standard of general 

applicability” then the PCB was not engaged in a rulemaking.  Id.  Similarly, any remedy 

imposed on CWLP in the present case will not be a standard of general applicability that gets 

applied to CWLP ash ponds and ash ponds not owned by CWLP alike.  Instead, in determining a 

remedy in this case, the Board will be making a determination as to CWLP’s individual legal 

rights and duties.  As a result, this proceeding does not qualify as a rulemaking.   

V. Respondent Did Not Bear Its Burden of Production on Its Summary Judgment 
Motion.    
 

Finally, Complainants note that Respondent has not met its burden of production to point 

to uncontested evidence supporting its arguments.  Virtually the only piece of evidence from the 

record that Respondent cites is Complainants’ Expert Mark Hutson’s Rebuttal report.  Resp’t 

Mot. at 3, 12. Respondent does not, however, cite Mr. Hutson’s Rebuttal Report for the purpose 

of identifying undisputed material facts but instead for the purpose of arguing that Complainants 

have not adequately identified a remedy and, therefore, proceeding in the case would be 
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premature.4  The Board does not bear the burden of combing the record looking for evidence that 

supports Respondent’s naked allegations.  “Where a movant ‘has not cited to any specific pages 

of the record in support of its contentions[,] [t]he Board will not search the record in order to 

support a movant's contentions.’”  Brickyard, PCB 16-66, 2016 WL 5373592, at *3 (quoting 

Concerned Citizens of Williamson Cnty. v. Bill Kibler Dev. Corp., PCB 92-204 (Apr. 8, 1993)).  

Further, as stated supra, Mr. Hutson identified a whole range of remedies in his Supplemental 

Report and recommended a process by which a remedy can be selected.  Hutson Suppl. Expert 

Report at 23-30.  Remedies identified in Mr. Hutson’s report include: discontinuing disposal in 

the ponds, eliminating wet handling of ash, leachate and groundwater collection and treatment, 

installation of physical barriers, retrofitting the impoundments, capping in place, excavation and 

beneficial reuse of ash in the ponds, and excavation and disposal of ash.  Id.  Complainants have 

thus identified a range of numerous remedies and appropriately recommend a Board process for 

selecting one of those remedies.  Consequently, Respondent has failed to identify uncontested 

evidence supporting its arguments and, thus, failed to meet its burden of production on summary 

judgment.    

VI. Conclusion    
 

Therefore, for the reasons listed above, Complainants respectfully request that the Board 

deny Respondent’s Motion and allow this case to proceed forward accordingly. 

 
  

                                                 
4 Complainants dispute these latter assertions, as discussed supra.    
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Dated: February 12, 2020    
 
 

Respectfully submitted, 
 

 
___________________________ 
Faith E. Bugel 
1004 Mohawk Road 
Wilmette, IL 60091 
(312) 282-9119 
fbugel@gmail.com 
 
Gregory E. Wannier 
2101 Webster Street, Suite 1300 
Oakland, CA 94612 
(415) 977-5646 
greg.wannier@sierraclub.org 
 
Attorneys for Sierra Club, Prairie Rivers Network, 
and National Association for the Advancement of 
Colored People 
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CERTIFICATE OF SERVICE 
 

I, the undersigned, hereby certify that on February 12, 2020, I served electronically the 

attached Notice of Filing and Complaints’ Response to Respondent’s Motion for Partial 

Summary Judgement, upon the following persons before 5:00pm CDT: 

Don Brown, Clerk of the Board 
Carol Webb, Hearing Officer 
Illinois Pollution Control Board 
100 W. Randolph St., Suite 11-500 
Chicago, IL 60601 
(312) 814-3620 
don.brown@illinois.gov  
carol.webb@illinois.gov 
 

Deborah Williams, Regulatory Affairs Director 
City Water Light and Power 
800 East  Monroe 
Springfield, IL 62757 
(217) 789-2116 
deborah.williams@cwlp.com 

James K. Zerkle 
City of Springfield 
800 East Monroe, Third Floor 
Springfield, IL 62701 
james.zerkle@springfield.il.us 

 

 

Respectfully submitted,  
/s/ Faith Bugel       
1004 Mohawk 
Wilmette, IL 60091 
(312) 282-9119 
fbugel@gmail.com 
 
Attorney for Sierra Club 
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